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Ref: MAS 023.3   

 Date: 29-11-2007 
 

Subject: OM&T B.V. General Conditions of Sales 
 
 
 
1. OFFER, CONFIRMATION OR AGREEMENT 
 
These terms and conditions of commercial sale (the “Terms and Conditions”) apply to 
and form an integral part of: 
 

a) all quotations and offers (hereinafter both referred to as “Offer”) of OM&T 
B.V.(“OM&T”) to Buyer, 

b) all acceptances, acknowledgements or confirmations by OM&T 
B.V.(hereinafter al referred to as “Confirmation”) of any order of Buyer, 
including without limitation orders of Buyer resulting from any pricing- or 
other framework agreement between any Buyer and OM&T B.V., unless 
explicitly agreed otherwise in writing between OM&T B.V. and Buyer, 

c) any agreement resulting from such Offer or Confirmation and 
d) any agreement incorporating these Terms and Condition by reference 

(both types of agreements referred to under (c) and (d) shall hereinafter 
be referred to as an “Agreement”) 

 
regarding the sale by OM&T B.V. and purchase by Buyer of Goods (“Products”), unless 
OM&T B.V. explicitly agrees in writing to the exclusion hereof. 

 
These Terms and Conditions shall constitute all of the terms and conditions of any Offer, 
Confirmation and Agreement between OM&T B.V. and Buyer relating to the sale by OM&T 
B.V. and purchase by Buyer of Products. Any terms and conditions set forth on any docu-
ment or documents issued by Buyer (including “Pull Documents” as defined below) either 
before or after issuance of any document by OM&T B.V. setting forth or referring to 
these Terms and Conditions are hereby explicitly rejected and disregarded by OM&T 
B.V., and any such document shall be wholly inapplicable to any sale made by OM&T B.V. 
and shall not be binding in any way on OM&T B.V. No Offer, Confirmation or Agreement 
constitutes an acceptance by OM&T B.V. of any other terms and conditions and OM&T 
B.V. does not intend to enter into an Agreement other than under these Terms and Con-
ditions. Any Offer is expressly made conditional on Buyer’s assent to all of the terms con-
tained in the Offer without deviation. Acceptance by Buyer of an Offer may be evidenced 
by (i) Buyer’s written or verbal assent or the written or verbal assent of any representa-
tive of Buyer, (ii) Buyer’s acceptance of delivery of the Products or payment of purchase 
price for the first installment of the Products (if applicable), or any such acceptance by 
any representative of Buyer, or (iii) other conduct by Buyer or any representative of Buy-
er consistent with acceptance of the Offer. 
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In the event that any Offer or Confirmation is sent in response to Buyer’s blanket pur-
chase order, the terms and conditions of that Offer or Confirmation, including these 
Terms and Conditions, shall apply to any “pull” by Buyer or delivery by OM&T B.V., irres-
pective of whether Buyer submits additional purchase orders (electronically or otherwise) 
(“Pull Documents”) and whether OM&T B.V. provides a Confirmation to such additional 
purchase orders. All terms and conditions of such Pull Documents are hereby rejected. 
OM&T B.V.’ Offers are open for acceptance within the period stated by OM&T B.V.in the 
Offer or, when no period is stated, within thirty (30) days from the date of the Offer, but 
any Offer may be withdrawn or revoked by OM&T B.V.at any time prior to the receipt by 
OM&T B.V. of Buyer’s acceptance related thereto. 
 
If OM&T B.V. receives an order from Buyer for the sale by OM&T B.V. and purchase by 
Buyer of Products and such order is not a response to an Offer by OM&T B.V., or if OM&T 
B.V. receives an order or acceptance by Buyer which deviates from OM&T B.V.’ Offer, 
such order or acceptance, respectively, shall be deemed to be a request for an Offer 
only.  
 
An acceptance by Buyer of any Offer made by an order gatherer, liaison officer, agent or 
sales representative for OM&T B.V. shall first constitute an Agreement between OM&T 
B.V. and Buyer upon explicit Confirmation by OM&T B.V. itself.  
 
2. PRODUCTS, QUANTITIES AND PRICING 
 
Prices in any Offer, Confirmation or Agreement are in Euros, based on delivery Ex-Works 
(Inco terms 2000) OM&T B.V.’ manufacturing facility or other facility designated by 
OM&T B.V., unless agreed otherwise in writing between Buyer and OM&T B.V. and do not 
include any taxes, duties or similar levies, now or hereafter enacted, applicable to the 
Products. OM&T B.V. will add taxes, duties and similar levies to the sales price where 
OM&T B.V.is required by law to pay or collect them and will be paid by Buyer together 
with the price.  
With regard to Custom Products (as defined in Section 6 below) OM&T B.V. may deliver a 
quantity that is a maximum amount of ten percent (10%) more or less than the ordered 
quantity of any order line item. Such delivered quantity will be accepted and paid for – 
against an amount being the actual delivered quantity times the unit price in full satis-
faction of each party’s obligation under the Agreement for the quantity ordered. 
 
3. RIGHTS IN SOFTWARE, DOCUMENTATION AND INTELLECTUAL PROPERTY 
 
Subject to the provisions set forth herein, the sale by OM&T B.V. of a Product implies the 
non-exclusive and non-transferable license to Buyer under any of OM&T B.V.’ and/or its 
Affiliates’ intellectual property rights (“OM&T B.V.’ IPR”) (1) to use and resell Products 
as sold by OM&T B.V.to Buyer, as well as (2) to use and resell apparatuses manufactured 
by or on behalf of Buyer that include one or more of such Products as supplied by OM&T 
B.V.(“Buyer’s Products”), but such license under (2) is only granted if and to the extent 
infringement of OM&T B.V.IPR necessarily results from applying one or more of such 
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Products. To the extent that software and/or documentation is embedded in a Product, 
the sale of such Product shall not constitute the transfer of ownership rights or title in 
such software and/or documentation to Buyer, but, subject to the provisions set forth 
herein, shall only imply a non-exclusive and non-transferable license to Buyer under 
OM&T B.V.IPR (1) to use such software and/or documentation in conjunction with and as 
embedded in the Products as supplied by OM&T B.V.(the “OM&T B.V. Product”), and (2) 
to use such OM&T B.V. Product in or in conjunction with Buyer’s Products, if and to the 
extent infringement of OM&T B.V.IPR necessarily results from applying one or more of 
such OM&T B.V. Products. 
 
If OM&T B.V.in connection with the sale of Products would supply any software and/or 
documentation to Buyer that is not embedded in the Product but that is intended for use 
in or in conjunction with such Product, and such software and/or documentation is not 
subject to a separate license agreement, such sale of Products implies, subject to the 
provisions set forth herein, the non-exclusive and non-transferable license to Buyer under 
OM&T B.V.’ IPR: 

a) to use said software and/or documentation in conjunction with the Products as 
supplied by OM&T B.V. and/or its Affiliates and of which OM&T B.V. and./or its 
Affiliates have identified in writing that such software and/or documentation can 
be used in or in conjunction with such Products, as required to enable Buyer to 
make the normal and intended use of Buyer’s Products; and 

b) to make and distribute copies of the software and/or documentation, either in 
electronic or hardcopy format, only as shall be reasonably necessary to enable 
Buyer to make the normal and intended use of Buyer’s of Buyer’s Products. 
 

Any and all references to "sale" or "sold" of any software or documentation shall be 
deemed to mean a license regarding such software or documentation, and no ownership 
or assignment of any intellectual property rights is intended nor shall be implied thereby. 
The term “Affiliate” of a party shall mean any entity or other person that, directly or 
indirectly, controls, is controlled by or is under common control with that party. 
 
Unless otherwise specifically agreed in writing by OM&T B.V, no rights or licenses with 
respect to any software source code are granted by OM&T B.V.to Buyer. Any and all 
source code included as part of any software residing in or provided by OM&T B.V.in con-
junction with any Products and any compilation or derivative thereof is the proprietary 
information of OM&T B.V. and/or its Affiliates and is confidential in nature.  
Buyer shall not: (a) modify, adapt, alter, translate, or create derivative works from, any 
software residing in or provided by OM&T B.V.in conjunction with any Products; (b) as-
sign, sublicense, lease, rent, loan, transfer, disclose, or otherwise make available such 
software; (c) merge or incorporate such software with or into any other software; or (d) 
reverse assemble, decompile, disassemble, or otherwise attempt to derive the source 
code for such software without written authorization from OM&T B.V. 
 
Buyer shall reproduce, without any amendments or changes thereto, any proprietary 
rights legends of OM&T B.V. and/or its Affiliates or its third party suppliers in any soft-
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ware or documentation provided by OM&T B.V.  
Notwithstanding anything to the contrary herein, these Terms and Conditions shall not be 
construed as conferring any right, license or immunity, either directly or by implication, 
estoppel or otherwise to Buyer or any third party: 
 

a) under any OM&T B.V.IPR or intellectual property rights of any third party other 
than explicitly granted under these Terms and Conditions; 
 

b) for the combination of any Products or assemblies of which such Product forms 
part with one or more other items (including items acquired from Philips and/or 
its Affiliates) even if such Products or assemblies have no substantial use other 
than as part of such combination, unless infringement of Philips IPR necessarily 
results from applying one or more Products as sold by Philips to Buyer.  

c) with respect to any trademark, trade or brand name, a corporate name of OM&T 
B.V. and/or its Affiliate(s), or any other name or mark, or contraction abbrevia-
tion or simulation thereof. 

d) under any intellectual property rights of OM&T B.V. and/or its Affiliates covering 
a standard set by a standard setting body and/or agreed to between at least two 
companies. 
 

e) under any intellectual property rights of OM&T B.V. and/or its Affiliates with re-
spect to which OM&T B.V. and/or its Affiliates has informed Buyer or has pub-
lished (in a datasheet or other specifications concerning the Product or else-
where) a statement that a separate license has to be obtained and/or that no im-
plied license is granted.  
 

Buyer’s rights under the Agreement are conditional upon Buyer not performing, and Buy-
er shall not perform any actions in a manner that would require any software furnished 
with the Product, the Product and/or any derivative work thereof, to be licensed under 
Open License Terms. These actions include but are not limited to: 

(i) combining such software, the Product or a derivative work thereof with 
Open Source Software, by means of incorporation or linking or otherwise; 
or 

(ii) (ii) distributing such software, the Product or a derivative work thereof 
with Open Source Software; or 

(iii) (iii) using Open Source Software to create a derivative work of the Product 
or such software, insofar as these actions would require such software, the 
Product or derivatives work thereof to be licensed under Open License 
Terms. 

As used herein, “Open Source Software” means any software that is licensed under Open 
License Terms. “Open License Terms” means terms in any license agreement or grant 
that require as a condition of use, modification and/or distribution of a work that: 
1. source code will be made available, or  
2. permission will be granted for creating derivative works, or 
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3. a royalty-free license is granted to any party under any intellectual property rights 
regarding that work and/or any other work that contains, is combined with, requires or is 
based on that work. Buyer shall indemnify OM&T B.V. and its Affiliates against and hold 
OM&T B.V. and its Affiliates harmless from any damage or costs arising from or in con-
nection with any violation or breach of the provisions of this Section 3 and Buyer shall 
reimburse all costs and expenses incurred by OM&T B.V. and/or its Affiliates in defending 
any claim, demand, suit or proceeding arising from or in connection with such violation 
or breach. 
 
4. PAYMENT 
(a) Unless agreed otherwise between OM&T B.V. and Buyer in writing, OM&T B.V. may 
invoice Buyer for the price of the Products delivered upon delivery of the Products in 
accordance with the applicable Inco term. Net payment is due within thirty (30) days of 
date of invoice unless agreed otherwise between OM&T B.V. and Buyer in writing. All 
payments shall be made to the designated OM&T B.V.’ address. If deliveries are made in 
installments, each installment may be separately invoiced and shall be paid for when 
due. No discount is allowed for early payment unless agreed to in writing by OM&T B.V. 
Interest will accrue on all late payments, at the rate of 18% per annum or the applicable 
statutory rate, whichever is higher and to the extent permitted by applicable law, from 
the due date until payment in full. 

 
(b) All deliveries and performance of work agreed to by OM&T B.V. shall at all times be 
subject to credit approval of OM&T B.V. If, in OM&T B.V.’ judgment, Buyer’s financial 
condition at any time does not justify production, performance of work or delivery on the 
above payment terms, OM&T B.V. may require full or partial payment in advance or oth-
er payment terms as condition for delivery, and OM&T B.V. may suspend, delay or cancel 
any credit, delivery or any other performance by OM&T B.V 

 
(c) Payment by Buyer of non-recurring charges, as may be made to OM&T B.V. for special 
design, engineering or production materials, shall not convey title to either the design, 
engineering work or special materials, but title shall remain in OM&T B.V. 

 
(d) Buyer shall not offset, withhold or reduce any payment(s) due by it to OM&T B.V. The 
payment of fees and charges is a covenant of Buyer that is independent of the other co-
venants made by the parties hereunder. 
 
(e) If OM&T B.V. incurs exchange rate losses due to Buyer's failure to pay when payments 
are due, OM&T B.V. shall be entitled to equivalent compensation from Buyer for such 
losses. 
 
(f) In the event of any default by Buyer in the payment of any fees or charges due, or any 
other default by Buyer, OM&T B.V. shall have the right to refuse performance of any 
work and delivery of any Products until payments are brought current and OM&T B.V. 
may suspend, delay or cancel any credit, delivery or any other performance by OM&T 
B.V. Such right shall be in addition to, and not in lieu of, any other rights and remedies 
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available under the Agreement or at law or in equity. 
5. DELIVERY AND QUANTITIES 
 
(a) Products shall be delivered EX WORKS (Inco terms 2000) OM&T B.V.’ manufacturing 
facility, or other facility as designated by OM&T B.V., unless otherwise agreed in writing 
between OM&T B.V. and Buyer. Delivery dates communicated or acknowledged by OM&T 
B.V. are approximate only, and OM&T B.V. shall not be liable for, nor shall OM&T B.V.be 
in breach of its obligations to Buyer, because of any delivery made within a reasonable 
time before or after the stated delivery date. OM&T B.V. agrees to use commercially 
reasonable efforts to meet the delivery dates communicated or acknowledged by it on 
the condition that Buyer provides all necessary order and delivery information sufficient-
ly prior to the agreed delivery date. 
 
(b) In the event Buyer contests delivery, Buyer must request a proof of delivery from 
OM&T B.V. within ninety (90) days of the date of OM&T B.V.' invoice, otherwise delivery 
shall be deemed completed. 

 
(c) Buyer will give OM&T B.V. written notice of failure to deliver and thirty (30) days 
within which to cure. If OM&T B.V. does not cure within thirty (30) days, Buyer's sole and 
exclusive remedy is to cancel the affected and undelivered portions of the Agreement. 

 
(d) Title in the Products shall pass to Buyer upon payment in full of the purchase price in 
respect thereof. Risk of loss in the Products shall pass to Buyer upon OM&T B.V.' delivery 
in accordance with the applicable Inco term. 
 
(e) If Buyer fails to take delivery, then OM&T B.V. may deliver the Products in consign-
ment at Buyer’s costs and expenses. 
 
In the event of shortages OM&T B.V. may allocate its available production and Products, 
in its sole discretion, among its customers and as a result may sell and deliver to Buyer 
fewer Products than specified in OM&T B.V.’ Offer, Confirmation or Agreement, as the 
case may be. 
 
6. CUSTOM PRODUCT 
 
OM&T B.V. shall have exclusive rights to goods designed and manufactured for the unique 
needs of Buyer, to Buyer’s specifications or requirements, such as an ASIC or ASSP or to 
military specifications (“Custom Product”). OM&T B.V. shall retain title to and possession 
of designs, masks and database tapes. Individual segments or parts of Custom Product 
designs, including but not limited to standard cells, mega cells, or base arrays, are the 
property of OM&T B.V. and may be used by OM&T B.V.in other designs and may not be 
used by Buyer except as a part of Custom Product designed and manufactured by OM&T 
B.V. Prices and/or schedules for Custom Products are subject to change by OM&T B.V. if 
any specifications are revised or supplemented or there are unforeseen difficulties with 
the design. 
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7. RESCHEDULING AND CANCELLATION 
 
No order, Agreement or any part thereof may be rescheduled or cancelled without OM&T 
B.V.’ prior written consent. 
 
8. FORCE MAJEURE 
 
OM&T B.V. shall not be liable for any failure or delay in performance if  
(i) such failure or delay results from the fact that OM&T B.V.’ manufacturing volume of 
the Products concerned is lower than anticipated due to interruptions in the manufactur-
ing process; or 
(ii) such failure or delay does not result from its fault; or 
(iii) such failure or delay is caused by Force Majeure as defined below or by law. 
 
In case of such a non-attributable failure, the performance of the relevant part(s) of the 
Agreement will be suspended for the period such non-attributable failure continues, 
without OM&T B.V. being responsible or liable to Buyer for any damage resulting there 
from.  
 
The expression "Force Majeure" shall mean and include any circumstances or occurrences 
beyond OM&T B.V.' reasonable control - whether or not foreseeable at the time of the 
Offer, Confirmation or Agreement – as a result of which OM&T B.V. cannot reasonably be 
required to execute its obligations. Such circumstances or occurrences include but are 
not restricted to: acts of God, war, civil war, insurrections, strikes, fires, floods, earth-
quakes, labor disputes, epidemics, governmental regulations and/or similar acts, freight 
embargoes, non-availability of any permits, licenses and/or authorizations required, de-
faults or delays of suppliers or subcontractors and/or inability or impracticability to se-
cure transportation, facilities, fuel, energy, labor, materials or components. In the event 
that the Force Majeure extends for a period of three (3) consecutive months (or in the 
event that the delay is reasonably expected by OM&T B.V.to extend for a period of three 
(3) consecutive months), OM&T B.V. shall be entitled to cancel all or any part of the 
Agreement without any liability of OM&T B.V. towards Buyer. In the event OM&T B.V.’ 
production is curtailed, for any reason, OM&T B.V. shall have the right to allocate its 
available production and Products, in its sole discretion, among its various customers and 
as a result may sell and deliver to Buyer fewer Products than specified in OM&T B.V.’ 
Offer, Confirmation or Agreement, as the case may be. 
 
9. LIMITED WARRANTY AND DISCLAIMER 
 
(a) OM&T B.V. warrants that under normal use the Products, excluding any software that 
is either (1) licensed under Open License Terms (as defined in Section 3 of these Terms 
and Conditions), (2) provided by Buyer or any of its designees to OM&T B.V., (3) modified 
by Buyer or any third party, other than at OM&T B.V. request or (4) that is not embedded 
in a Product by OM&T B.V.(hereinafter collectively referred to as “Excluded Software”), 
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prototypes, risk production units (as defined in this Section 9 (a) below), experimental 
Products, beta testing Products and samples of newly developed Products, shall, at the 
time of delivery to Buyer and for a period of twelve (12) months from the date of deli-
very (or such other period as may be agreed-upon in writing by the parties), be free from 
defects in material or workmanship and shall substantially conform to OM&T B.V.’ speci-
fications for such Product, or such other specifications as OM&T B.V. has agreed to in 
writing, as applicable. All Custom Products manufactured and/or delivered prior to both 
parties’ written acceptance of the prototypes thereof (“risk production units”), all Ex-
cluded Software, prototypes, experimental Products, beta testing Products and samples 
of newly developed Products, shall be AS IS WITHOUT WARRANTY OF ANY KIND.OM&T 
B.V.’ sole and exclusive obligation, and Buyer’s sole and exclusive right, with respect to 
claims under this warranty shall be limited, at OM&T B.V.’ option, either to the replace-
ment or repair of a defective or non-conforming Product or to an appropriate credit for 
the purchase price thereof. OM&T B.V. will have a reasonable time to repair, replace or 
credit. The non-conforming or defective Products shall become OM&T B.V.' property as 
soon as they have been replaced or credited for. 
 
(b) Buyer may ship Products returned under warranty claims to OM&T B.V.’ designated 
facility only so long as the returns are in conformance with OM&T B.V.’ then-current re-
turn material authorization policy and are accompanied by a duly completed return ma-
terial authorization form issued by OM&T B.V. Where warranty adjustment is made, 
OM&T B.V. will pay for freight expenses. Buyer shall pay for returned Products that are 
not found to be defective or non-conforming together with the freight, testing and han-
dling costs associated therewith. 
 
(c) Notwithstanding the foregoing, OM&T B.V. shall have no obligations for breach of 
warranty if the alleged defect or non-conformance is found to have occurred as a result 
of environmental or stress testing, misuse, neglect, improper installation, or accident, or 
as a result of improper repair, alteration, modification, storage, transportation or impro-
per handling. 
 
(d) The express warranty granted above shall extend directly to Buyer and not to Buyer’s 
customers, agents or representatives. Except for warranty of title, the express warranty 
granted above is in lieu of all other warranties, whether express or implied, including 
without limitation any implied warranties of fitness for a particular purpose, merchanta-
bility, or non-infringement of intellectual property rights. All other warranties are hereby 
specifically disclaimed by OM&T B.V. 
 
(e) Subject to the exclusions and limitations set forth in Section 11 of the Terms and 
Conditions, the foregoing states the entire liability of OM&T B.V.in connection with de-
fective or non-conforming Products supplied hereunder. 
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10. INTELLECTUAL PROPERTY RIGHTS INDEMNITY 
(a) OM&T B.V., at its sole expense, shall: (i) defend any legal proceeding brought by a 
third party against Buyer to the extent that the proceeding includes a claim that any 
Product (excluding Excluded Software) as furnished by OM&T B.V. under an Agreement 
directly infringes the claimant’s patent, copyright, trademark, or trade secret; and (ii) 
hold Buyer harmless against damages and costs awarded by final judgment in such pro-
ceeding to the extent directly and solely attributable to such infringement. 
 
(b) OM&T B.V. shall have no obligation or liability to Buyer under Section (a) (1) if OM&T 
B.V.is not: (i) promptly notified in writing of any such claim; (ii) given the sole right to 
control and direct the investigation, preparation, defense and settlement of such claim, 
including the selection of counsel; and (iii) given full reasonable assistance and coopera-
tion by Buyer in such investigation, preparation, settlement and defense; (2) if the claim 
is made after a period of three (3) years from the date of delivery of the Product; (3) to 
the extent that any such claim arises from: (i) modification of the Product if the claim of 
infringement would have been avoided by use of the unmodified Product; (ii) design, 
specifications or instructions furnished by Buyer; or (iii) the combination of the Product 
with any other product, service or technology; or (iv) the use of the Product or any part 
thereof in the practice of a process if Buyer does not incorporate the Product into a de-
vice of which the end-user is a consumer; (4) to the extent the claim is based directly or 
indirectly upon the quantity or value of products manufactured by means of the Product 
or upon the frequency of use or the amount of use of the Product irrespective of whether 
such claim alleges that the Product as such, or its use, infringes or contributes to the 
infringement of any intellectual property rights of the claimant ; (5) for unauthorized use 
or distribution of the Product or use beyond the specifications of the Product; (6) to the 
extent any such claim arises from Buyer’s manufacture, use, sale, offer for sale, impor-
tation or other disposition or promotion of the Product after OM&T B.V.’ notice to Buyer 
that Buyer should cease any such activity, provided such notice shall only be given if the 
Product is, or in OM&T B.V.’ opinion is likely to become, the subject of such a claim of 
infringement; or (7) for any costs or expenses incurred by Buyer without OM&T B.V.’ 
prior written consent; or (8) to the extent the claim is based on any prototypes, risk pro-
duction units, or Excluded Software; (9) to the extent any such claim arises from any 
infringement or alleged infringement of third party’s intellectual property rights covering 
a standard set by a standard setting body and/or agreed between at least two compa-
nies, (10) for infringement of any third party’s intellectual property rights covering the 
manufacture, testing or application of any assembly, circuit, combination, method or 
process in which the Product may have been used, or (11) for infringement of any third 
party’s intellectual property rights with respect to which OM&T B.V. or any of its Affili-
ates has informed Buyer or has published (in a datasheet or other specifications concern-
ing the Product or elsewhere) a statement that a separate license has to be obtained 
and/or that no implied license is granted. Buyer shall indemnify OM&T B.V. against and 
hold OM&T B.V. harmless from any damages or costs arising from or connected with such 
claims of infringements and shall reimburse all costs incurred by OM&T B.V.in defending 
any claim, demand, suit or proceeding for such infringement, provided OM&T B.V. gives 
Buyer prompt notice in writing of any such suit or proceeding for infringement. 



 
 
 

 

   

 
Date: 04-12-2007 
Page: 10 

 

 
 
OM&T B.V. 
Glaslaan 2 
Building SFH 
5616 LW  Eindhoven 
The Netherlands 

 
Bank ABN AMROBANK N.V 
 P.O. Box 949 
 Coolsingel 119 
 3000 DD  Rotterdam 
 The Netherlands 

 
Bank Account:  46 01 31 826  
Swift:  ABNANL2A 
IBAN:   NL90ABNA0460131826 
VAT Reg. nr.   NL817092493B01  
Chamber of Commerce nr. 17197193 

 

 

 
 

(c) If any Product is, or in OM&T B.V.’ opinion is likely to become, the subject of a claim 
of infringement as referred to under Section 10 (a) above, OM&T B.V. shall have the 
right, without obligation and at its sole option, to: (i) procure for Buyer the right to con-
tinue to use or sell the Product; (ii) replace or modify the Product in such a way as to 
make the modified Product non-infringing; or (iii) terminate any Agreement to the extent 
related to such Product. In the event of any such termination, OM&T B.V. shall repur-
chase all Products in Buyer’s possession at the time of such termination, which are then 
subject to the claimant’s continuing claim of infringement. 
 
(d) Subject to the exclusions and limitations set forth in Section 11 of the Terms and 
Conditions, the foregoing states OM&T B.V.’ entire liability and obligation to Buyer and 
Buyer’s sole remedy with respect to any actual or alleged infringement of any intellec-
tual property rights of any kind. 
 
11. LIMITATION OF LIABILITY 
(a) Except for Buyer’s liability under Section 3 or 11 (c) hereof, no party shall be liable to 
the other for any lost profits or lost savings, indirect, incidental, punitive, special or con-
sequential damages whether or not such damages are based on tort, warranty, contract 
or any other legal theory – even if such party has been advised, or is aware, of the possi-
bility of such damages. In no event shall OM&T B.V.be liable for any damage, costs or 
expenses associated with warranty or intellectual property infringement claims whether 
for the replacement or repair of products, including labor, installation or other costs in-
curred by Buyer and, in particular, any costs related to the removal or replacement of 
any Products soldered or otherwise permanently affixed to any printed circuit board, 
excess procurement costs, or rework charges. 
 
(b) OM&T B.V.’ and its Affiliates aggregate and cumulative liability towards Buyer under 
any agreements regarding sale by OM&T B.V. and/or its Affiliates and purchase by Buyer 
and/or its Affiliates between OM&T B.V. and/or its Affiliates and Buyer and/or its Affili-
ates and resulting from any event(s) occurring during a calendar year and for any series 
of events triggered by the same cause started during a calendar year, shall not exceed 
the lesser of (a) the amount actually received by OM&T B.V.in the twelve (12) months 
immediately preceding the event, or series of events, as the case may be, giving rise to 
any liability for the Products causing any liability and (b) an amount of Euro 1 million, 
but in case of liability for delay or non-delivery of Products, also never more than the 
purchase price of the delayed or non delivered Products concerned.  
(c) OM&T B.V.’ Products are not designed, authorized or warranted to be suitable for use 
in medical, military, air craft, space or life support equipment nor in application where 
failure or malfunction of a OM&T B.V.’ Product can reasonably be expected to result in a 
personal injury, death or severe property or environmental damage. Inclusion and /or use 
of OM&T B.V.’ Products in such equipment or applications, without prior authorization in 
writing of OM&T B.V., is not permitted and for Buyer’s own risk. Buyer agrees to fully 
indemnify OM&T B.V. for any damages resulting from such inclusion or use. 
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(d) Any Buyer’s claim for damages must be brought by Buyer within ninety (90) days of 
the date of the event giving rise to any such claim, and any lawsuit relative to any such 
claim must be filed within one (1) year of the date of the claim. Any claims that have 
been brought or filed in conflict with the preceding sentence are null and void. 
 
(e) The limitations and exclusions set forth above in this Section 11 shall only apply to 
the extent permitted by applicable mandatory law. 
 
12. CONFIDENTIALITY 
 
Buyer acknowledges that all technical, commercial and financial data disclosed to Buyer 
by OM&T B.V. and/or its Affiliates is the confidential information of OM&T B.V. and/or 
its Affiliates. Buyer shall not disclose any such confidential information to any third party 
and shall not use any such confidential information for any purpose other than as agreed 
by the parties and in conformance with the purchase transaction contemplated herein. 
 
13. COMPLIANCE WITH LAWS 
 
Each party hereto represents that it it’s duly authorized to enter into the Agreement and 
represents that with respect to its performance hereunder, it will comply with all appli-
cable federal, state and local laws, including, but not limited to those pertaining to U.S. 
Export Administration or the export or import controls or restrictions of other applicable 
jurisdictions. 
 
If the delivery of Products or services under the Agreement is subject to the granting of 
an export or import license by a government and/or any governmental authority under 
any applicable law or regulation, or otherwise restricted or prohibited due to export or 
import control laws or regulations, OM&T B.V. may suspend its obligations and Buyer’s 
rights regarding such delivery until such license is granted or for the duration of such 
restriction and/or prohibition, respectively, and OM&T B.V. may even terminate the 
Agreement, without incurring any liability towards Buyer. 
 
Furthermore, if an end-user statement is required, OM&T B.V. shall inform Buyer imme-
diately thereof and Buyer shall provide OM&T B.V. with such document upon OM&T B.V.’ 
first written request; if an import license is required, Buyer shall inform OM&T B.V. im-
mediately thereof and Buyer shall provide OM&T B.V. with such document as soon as it is 
available.  
 
By accepting OM&T B.V.’ Offer, entering into any Agreement and/or accepting any Prod-
ucts, Buyer agrees that it will not deal with the Products and/or documentation related 
thereto in violation of any applicable export or import control laws and regulations. 
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14. ASSIGNMENT AND SETOFF 
 
Buyer shall not assign any rights or obligations under the Agreement without the prior 
written consent of OM&T B.V. Buyer hereby waives any and all rights to offset existing 
and future claims against any payments due for Products sold under the Agreement or 
under any other agreement that Buyer and OM&T B.V. may have and agrees to pay the 
amounts hereunder regardless of any claimed offset which may be asserted by Buyer or 
on its behalf. 
 
15. GOVERNING LAW 
 
All Offers, Confirmations and Agreements are governed by and construed in accordance 
with the substantive laws of the Netherlands England and Wales. All disputes arising out 
of or in connection with any Offer, Confirmation or Agreement shall first be attempted 
by Buyer and OM&T B.V.to be settled through consultation and negotiation in good faith 
and a spirit of mutual cooperation. All disputes that are not so settled within a period of 
thirty (30) days from the date the relevant dispute first arose may be submitted for arbi-
tration under the London Court of International Arbitration (LCIA) Rules, which Rules are 
deemed to be incorporated by reference into this clause. The number of arbitrators shall 
be one (1) or three (3). The seat of arbitration shall be London. The language to be used 
in the arbitral proceedings shall be English. OM&T B.V. shall always be permitted to bring 
any action or proceedings against Buyer in any other court of competent jurisdiction. The 
United Nations Convention on Contracts for the International Sale of Goods shall not ap-
ply to any Offer, Confirmation or Agreement. Nothing is this Section 15 shall be con-
strued or interpreted as a limitation on either OM&T B.V.’ or Buyer’s right under applica-
ble law for injunctive or other equitable relief or to take any action to safeguard its pos-
sibility to have recourse on the other party. 
 
16. BREACH AND TERMINATION 
 
Without prejudice to any rights or remedies OM&T B.V. may have under the Terms and 
Conditions and/or the Agreement or at law, OM&T B.V. may, by written notice to Buyer, 
terminate with immediate effect the Agreement, or any part thereof, without any liabili-
ty whatsoever, if: 
 
(i) Buyer fails to make payment for any Products to OM&T B.V. when due; 
(ii) Buyer fails to accept conforming Products supplied hereunder; 
(iii) any proceedings in insolvency, bankruptcy (including reorganization) liquidation or 
winding up are instituted against Buyer, whether filed or instituted by Buyer, voluntary 
or involuntary, a trustee or receiver is appointed over Buyer, or any assignment is made 
for the benefit of creditors of Buyer; or 
(iv) Buyer violates or breaches any of the provisions of these Terms and Conditions 
and/or the Agreement. Upon occurrence of any of the events referred to under (i) 
through (iv) above, all payments to be made by Buyer under the Agreement shall become 
immediately due and payable. In the event of cancellation, termination or expiration of 
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any Agreement the terms and conditions destined to survive such cancellation, termina-
tion or expiration, which shall include without limitation Sections 8, 9, 10, 11 and 12, 
shall survive. 

 
17. PRODUCT AND PRODUCTION CHANGES 
 
OM&T B.V. reserves the right to make at any time Product and/or production changes. In 
such event OM&T B.V. represents that said changes shall not negatively affect form, fit 
or function of the Products and their performance characteristics. 
 
18. DISCONTINUATION OF PRODUCT 
 
OM&T B.V. reserves the right to discontinue manufacturing and sale of Products at any 
time. If however at any time during the term of an Agreement under which OM&T B.V. 
sells and Buyer purchases Products on a regular basis, such regularly sold and purchased 
Products are to be permanently discontinued ("Discontinued Product"), OM&T B.V. shall 
use its reasonable commercial efforts to give Buyer prior written notice of such disconti-
nuance and shall use reasonable commercial efforts to accept last-time-buy orders for 
such Discontinued Product all in accordance with OM&T B.V.’ product discontinuation 
process and general information related thereto as published on OM&T B.V.’ website.  
 
19. SEVERABILITY 

 
In the event that any provision(s) of the Agreement or these Terms and Conditions shall 
be held invalid or unenforceable by a court of competent jurisdiction or by any future 
legislative or administrative action, such holding or action shall not negate the validity or 
enforceability of any other provisions thereof. 
 
20. WAIVER 
The failure on the part of either party to exercise, or any delay in exercising, any right or 
remedy arising from any Offer, Confirmation or Agreement shall not operate as a waiver 
thereof; nor shall any single or partial exercise of any right or remedy arising there from 
preclude any other or future exercise thereof or the exercise of any other right or reme-
dy arising from any Offer, Confirmation or Agreement or from any related document or 
by law. 
 
21. NOTICES 
 
All notices and communications to be given under this Agreement shall be in writing and 
shall be deemed delivered upon hand delivery, confirmed facsimile communication, or 
three (3) days after deposit in the mail of the home country of the party, postage prepa-
id, by certified, registered, first class or equivalent mail, addressed to the parties at 
their addresses set forth on the Offer, Confirmations and/or Agreements. 
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22. ATTORNEYS' FEES 
 
Should a dispute arise from the subject matter of any Offer, Confirmation or Agreement, 
the prevailing party in any resulting litigation shall be reimbursed by the other party for 
any and all reasonable attorneys’ fees and expenses incurred. 
 
23. RELATIONSHIP OF PARTIES 
 
The Parties hereto intend to establish a relationship of buyer and seller and as such are 
independent contractors with neither party having authority as an agent or legal repre-
sentative of the other to create any obligation, express or implied, on behalf of the  
other. 
 
24. MODIFICATIONS AND CHANGES 
 
OM&T B.V. reserves the right to make any amendments or changes to these Terms and 
Conditions at any time. Such amendments, modifications and changes shall have effect 
(1) to all Offers, Confirmations and Agreements referring to such amended or modified 
Terms and Conditions as from the date of such Offer, Confirmation or Agreement, and (2) 
to any existing Agreement thirty (30) days from notification of such amendments or mod-
ifications by OM&T B.V.to Buyer, unless Buyer has notified OM&T B.V. within such thirty 
(30) days period that it objects thereto. 
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